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 STATEMENT OF CONSIDERATIONS

- CLASS WAIVER FOR PROPRIETARY USERS OF ENERGY RESEARC
DESIGNATED USER FACILITIES (C)-91-00S

This class waiver is intended to apply to private organizations,
using in a proprietary mode, certain designated user familities,
identified in the attached list (Attachment A hereto), for which
Energy Research (ER) is responsible. This list may be eniarged
or diminished from time to time as appropriate by the Assistant
General Counsel for Intellectual Property upon acvice from the
Director 5f ER. This class waiver i3 not intended to set a
precedent regarding proprietary use of Departmental facilities
which are under the cognizance of other DOE Secretarial Officers.
These designated user facilities, such as the National

‘Synchrotron Light Source (NSLS) at Brookhaven National Leboratory

and the proposed Advanced Photon Source (APS) under construction
at Argonn2 National Laboratory, are designated for research use
by other government entities, universities and irndustry. A
previous class waiver entitled “"User Facilities Class Waiver" was
granted in 1983 for the general research use of such facilities.
Another class walver entitled “Class Waiver of Government Rights
in Inventions Arising From the Uge of DOE Feciiities and Facility
Cortractors by or for Third Party Sponsors" (Work for Ochers
weiver) was granted in 1982 for users of facilities, whether or
not designated, and/or facility contractor personnel, where the
user prov.ces full cost recovery for a research program not of
interest to DOE.

These waivers, however, did not specificelly deal with
“proprietary users" (i.e., users who fully fund their own
experiments and provide full cost recovery incliucding depreciation
and added factor) of particular designated user facilities for
which ER is responsible. Under a typical proprietary user
agreement the user is given access tc a beam from a unigue
radiation source which has been desicnated by ER as a user
facility. The research being performed is that of the user, not
the Department. Full cost recovery demonstirates the commitment
of the user to the technology which is the subject of the A
research. As set forth in the prior waivers, these proprietary
user agreements do not take the form of & research contract,
cooperative agreement, or grant as these terms are used in the
Federal Grant and Cooperative Agreement Act of 1977. These
proprietary user agreements &are not funding egreements because no
government funds are provided to the sponsor who in fact provides
the government full cost recovery.

These proprietary user agreements still fall within the gambit of
Section 9 of DOE's Federal Nonnuclear Energy Research and
Development Act of 1974, as they constitute a contract, grant,
agreement, understandirg, or other arrangement, which includes
research. There is a eimilar provisisn of Section 152 of the
tomic Energy Act. Both of these statutes are title taking
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This i1z in addition to the full cos:t recovery provide
‘the faﬂll_.y ‘or a par:lcu‘ar experiment.

th‘s class wa_ver, as with the previous clas
tilize the 'l‘"‘n;l;«j of the Aromic Energy ard
the . statutory intent of subsequent laws and the
s Presidential Memorandum on Goverament DPatsat
_1983 ia or der to provide a balanced and equiteble
oa»ent ‘policy that will continue to encourage the utilization ¢l
DOZ user facilities by preprietary users.

The foregoing considerations relating to propriecary user
agreen-nbs justify the use of special intellectual propertiy term
.G ;h;ons in such agreements., There are no statutory or
eguTa,ory requirements that user agreements include a goverament
license; march-in rights or U.S. preference provisicns for
subject '1ﬂventlors. Dubl‘c Law 96-517 repealec the gove*nment
license and march-in rights specified in Paragraph (h) of sect

9 of P.L., 93-577. Public Law 98-620, directing the use of
government . 11¢vnbe, march-in-rights, and U.S., preference
provisiong, is limited to funding agreements. The Presideazial
Memorandum on Government Patent Policy of February 18, 1983,
which made the policles of P.L. 96-517 applicable to all other
organxbatlons vo the extent permitted by the law, also applies to
funding agreements. Proprietary user agreements between the
facility cperator and user are not funding agreements.
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Unless the Department or another agency of the U.S. Government
has provided d;rect funding to the user or the user is
participating in a project with others who are under direcs:
government funding, the research being performed by the user is
that of the user, and rot the government. If the government has
prov;ded direct funding to the user, the terms of the agreement
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his’ reason a the Lech":s-i data righss
laugs veed BT 4-¥a DOE nesd valy chbralsa
nen-progrizTary refost »escrlb*ng 1&5 research and resulss
prainec oy the proprilfary user and any data (whether or nos
uch clsc.gszes pr pr-eLa*v date) relatec to health and safety oI
ersonnel & the fac which ig necessary to operate i}
&CliizTy. I2 %he is directly fundirg tha user, :he
SrecT funding Inastrument will speciiy eappropriate govarnmant
ighvs i de-z genesaled.
o summary, this waive*iﬁnol‘ss ST auny proprisstacy uger, i.e., a
vser - provifing full ¢os= recovsry ioT a project ~=***"ed by
DCZ not w3 ze =of sulficient interest to DOE T0 Jjustify DOE
Zuzndiag. in recogaition of the interest in p*cmoblng u.s,
competiilveness, this waiver dces not apply To any foreign
entity. RKatier, the Assigiant ue1e*n¢ uOL‘se- Zor Inteilectual
Fropeosty in consuluation with IR shall Termine the
2opLliceabillicy ©f this weiver Sor such ,cre;gn entities ¢n & cage
Sy cése pesis. Application of this walver to & particular
progristery user shall be DY 8prCoval. € CCGnRiTanst DOE Patent
counsel Iz the particular user facility.
PRENCE: A??ROVACfT> -
_secner Richarc¢ E. Constant -
ecTor C2Zice of the Asslistant General
Energy Reseavceh Councel for Intellectual Property
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